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Note on Construction (Design and Management) Regulations 2015 and the Richborough 

Connection Project 

1. This note sets out the key legal requirements that the Applicant must follow in relation to the 

Richborough Connection Project (RCP) and related guidance. This note supports the oral 

statements made during the Issue Specific Hearing on 9/10th November 2015 (ISH) a 

summary of the ISH has also been submitted at Deadline 7. 

2. This note also supports statements made on risk throughout the examination including in 

particular paragraphs 108-120 of REP3-034, paragraphs 121-124 of REP2-099 and 

paragraphs 21-22 of REP5-040. 

3. The Applicant has been made fully aware of the risk that would be caused when carrying out 

construction work for the Reservoir under the Richborough Connection Project (RCP) over 

headlines. This is therefore, a foreseeable risk that the Applicant should have eliminated as it 

was reasonably practicable for them to do so. 

4. The risk has been identified at a pre-construction phase, and therefore the general principals 

of prevention (as set out in detail below) should be applied. SEW's position is that the 

Applicant has been aware of this risk since before the RCP application was submitted and 

risks have only become clearer. The Applicant should have therefore, at an early stage of the 

process, for example when this risk was discussed in the meeting of 26 October 2015 (see 

Appendix 3 to SEW's summary of the ISH) , taken action to eliminate this risk by moving the 

RCP route from the Reservoir corridor or undergrounding the effected part of the RCP route.

5. Construction (Design and Management) Regulations 2015,  Regulation 9 extract - Duties of 

Designers states the following (emphasis added):

When preparing or modifying a design the designer must take into account the general 

principles of prevention and any pre-construction information to eliminate, so far as is 

reasonably practicable, foreseeable risks to the health or safety of any person—

(a) Carrying out or liable to be affected by construction work;

(b) Maintaining or cleaning a structure; or

(c) Using a structure designed as a workplace.

6. Construction (Design and Management) Regulations 2015,  Regulation 11 extract - Duties of 

the Principal Designer states the following (emphasis added):
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(1) The principal designer must plan, manage and monitor the pre-construction phase and 

coordinate matters relating to health and safety during the pre-construction phase to ensure 

that, so far as is reasonably practicable, the project is carried out without risks to health or 

safety.

(3) In fulfilling the duties in paragraph (1), the principal designer must identify and eliminate or 

control, so far as is reasonably practicable, foreseeable risks to the health or safety of any 

person

(a) Carrying out or liable to be affected by construction work;

(b) Maintaining or cleaning a structure; or

(c) Using a structure designed as a workplace.

(4) In fulfilling the duties in paragraph (1), the principal designer must ensure all designers 

comply with their duties in regulation 9. 

7. HSE Guidance note 6 see (REP3-034 and REP5-026) provides further clarity on how 

designers can insure compliance with their legal duties in connection with health and safety 

including the CDM Regulations 2015, some of the most relevant extracts are provided below: 

"The designer’s duties apply as soon as designs which may be used in construction work in 
Great Britain are started. This includes concept design, competitions, bids for grants, 
modification of existing designs and relevant work carried out as part of feasibility studies. It 
does not matter whether planning permission or funds have been secured, or the client is a 
domestic client.

When preparing or modifying designs, a designer must take account of the general principles 
of prevention, and the pre-construction information provided to them, with the aim, as far as 
reasonably practicable, of eliminating foreseeable risks. Where this is not possible they must 
take reasonably practicable steps to reduce the risks or control them through the design 
process, and provide information about the remaining risks to other duty holders

When designing, a designer must consider the risks people may be exposed to through the 
course of both constructing a building and using it once it is constructed. Designing is a 
process that often continues throughout the project and the following questions should be 
considered when design is carried out: 

(a) Can I get rid of the problem (or hazard) altogether? For example, can air-conditioning 
plant on a roof be moved to ground level, so work at height is not required for either 
installation or maintenance? 

(b) If not, how can I reduce or control the risks, so that harm is unlikely or the potential 
consequences less serious? For example, can I place the plant within a building on the roof, 
or provide a barrier around the roof? "

In carrying out the duty to plan, manage, monitor and coordinate the pre-construction phase, 
principal designers must take account of the general principles of prevention and … pre 
construction information.

Principal designers must ensure, as far as reasonably practicable, that foreseeable risks to 
health and safety are identified. In practice, this will involve the principal designer working with 
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other designers involved with the project. The risks that should be identified are the significant 
ones and which are likely to arise: 

Once the risks have been identified, principal designers must follow the approach to 
managing them set out in the general principles of prevention. The principal designer must, as 
far as reasonably practicable, ensure that the design team: 

(a) eliminate the risks associated with design elements. 

If this is not possible (for instance because of competing design considerations such as 
planning restrictions, specifications, disproportionate costs or aesthetics): 

(b) reduce any remaining risks; or 

(c) control them to an acceptable level. 

This relies on exercising judgement in considering how to manage the risks. The focus should 
be on those design elements where there is a significant risk of injury or ill health.

The General Principals of Prevention.

1 These principles are a requirement of the Management Regulations and apply to all 
industries, including construction. They provide a framework to identify and implement 
measures to control risks on a construction project. 

2 The general principles of prevention are to: 

(a) avoid risks; 
(b) evaluate the risks which cannot be avoided; 
(c) combat the risks at source; 
(d) adapt the work to the individual, especially regarding the design of workplaces, the choice 
of work equipment and the choice of working and production methods, with a view, in 
particular, to alleviating monotonous work, work at a predetermined work rate and to reducing 
their effect on health; 
(e) adapt to technical progress; 
(f) replace the dangerous by the non-dangerous or the less dangerous; 
(g) develop a coherent overall prevention policy which covers technology, organisation of 
work, working conditions, social relationships and the influence of factors relating to the 
working environment; 
(h) give collective protective measures priority over individual protective measures; and 
(i) give appropriate instructions to employees. ."




